
PRESENTERS

Kit Toogood QC, Auckland

Between 1973 and 1990, Kit practised in partnership in Wellington firms, specialising in
commercial litigation, employment law and criminal law.  After going to the Bar in 1990,
Kit moved to Auckland where he has continued his practice in litigation, mediation and
arbitration, much of it in the field of employment law. Appointed Queen’s Counsel in
1999, Kit is a co-author of Brooker’s texts Employment Law and Personal Grievances.

Kathryn Beck, Swarbrick Beck, Auckland

Kathryn has extensive experience in all areas of employment law and industrial relations.
Up until recently she led the employment team at Haigh Lyon and is now a partner in the
newly formed employment law firm of Swarbrick Beck. Kathryn has presented numerous
papers on employment law issues at ADLS and NZLS seminars and conferences.  She is
a member of the NZLS and ADLS Employment Law Committees.



CONTENTS

1.  STATUTORY FRAMEWORK .............................................................................................................. 1

The Employment Relations Act 2000 ..................................................................................................... 1
Health and Safety in Employment Act 1992 .......................................................................................... 2
The Holidays Act 2003........................................................................................................................... 2
Minimum Wage Act 1983....................................................................................................................... 2
Wages Protection Act 1983.................................................................................................................... 2
Equal Pay Act 1972 and Human Rights Act 1993 ................................................................................. 3
Parental Leave and Employment Protection Act 1987.......................................................................... 3
Privacy Act 1993.................................................................................................................................... 3
Protected Disclosures Act 2000............................................................................................................. 3

INSTITUTIONS .............................................................................................................................................. 4
Mediation services ................................................................................................................................. 5
Private dispute resolution ...................................................................................................................... 7
Employment Relations Authority ........................................................................................................... 7
Employment Court ............................................................................................................................... 11
Court of Appeal.................................................................................................................................... 13
Supreme Court ..................................................................................................................................... 14

OTHER INSTITUTIONS................................................................................................................................. 14
Human Rights Review Tribunal ........................................................................................................... 14
District Court ....................................................................................................................................... 17

2.  RECRUITMENT.................................................................................................................................... 19

THE HUMAN RIGHTS ACT.......................................................................................................................... 19
DISABILITY DISCRIMINATION..................................................................................................................... 20
PRIVACY ACT ............................................................................................................................................ 22

Medical information ............................................................................................................................ 22
Criminal records.................................................................................................................................. 22
Reference checks.................................................................................................................................. 24
Personality tests ................................................................................................................................... 25

3.  FORMING THE EMPLOYMENT RELATIONSHIP....................................................................... 27

THE “SPECIAL” NATURE OF EMPLOYMENT AGREEMENTS........................................................................... 27
EMPLOYEE OR INDEPENDENT CONTRACTOR?............................................................................................. 28
INDIVIDUAL AND COLLECTIVE EMPLOYMENT AGREEMENTS ...................................................................... 30

Collective employment agreements...................................................................................................... 30
Individual employment agreements ..................................................................................................... 31

OFFER AND ACCEPTANCE; CERTAINTY OF TERMS ...................................................................................... 31
Offer and acceptance ........................................................................................................................... 32
Intention to contract............................................................................................................................. 32
Certainty of terms ................................................................................................................................ 32

MINIMUM TERMS AND CONDITIONS ........................................................................................................... 33
IMPLIED TERMS AND TERMS INCORPORATED BY STATUTE ......................................................................... 34

Terms incorporated by statute ............................................................................................................. 34
Implied terms ....................................................................................................................................... 34
Employee’s duty of fidelity – mutual duty of trust and confidence ...................................................... 35

THE EMPLOYEE’S DUTY OF CONFIDENTIALITY ........................................................................................... 36
Confidentiality – the general principle ................................................................................................ 36
General principles of confidentiality ................................................................................................... 37
Trade secrets........................................................................................................................................ 39
Other confidential information ............................................................................................................ 39
General information ............................................................................................................................ 39

FIDUCIARY OBLIGATIONS .......................................................................................................................... 40
Introduction ......................................................................................................................................... 40
Director/employees are fiduciaries; senior managers may not be ...................................................... 40
Cases.................................................................................................................................................... 41

FIXED TERM AGREEMENTS......................................................................................................................... 42



Formation of a fixed term agreement ..................................................................................................42
Genuine reasons for a fixed term agreement .......................................................................................43
Allowing a fixed term agreement to carry on.......................................................................................43
Termination of a fixed term agreement................................................................................................43
Compensation or damages for unlawful termination of a fixed term agreement.................................44

PROBATIONARY PERIODS ...........................................................................................................................44
RESTRAINT OF TRADE CLAUSES .................................................................................................................46

A reasonable restraint of trade clause.................................................................................................46
Consideration essential for enforcement of a restraint........................................................................46
Summary of applicable principles........................................................................................................47
Interim relief for alleged breach of restraint covenant........................................................................49
Effect of Illegal Contracts Act on an unreasonable restraint of trade covenant .................................50
Damages for breach of a confidence or restraint of trade...................................................................50

4.  MANAGING THE EMPLOYMENT RELATIONSHIP....................................................................51

GOOD FAITH ..............................................................................................................................................51
Introduction .........................................................................................................................................51
General obligations .............................................................................................................................51
Collective bargaining...........................................................................................................................53
Individual bargaining ..........................................................................................................................56
Unfair bargaining ................................................................................................................................60

GOOD EMPLOYER (STATE SECTOR) ............................................................................................................60
Introduction .........................................................................................................................................60
Who are the employers in the state sector? .........................................................................................61
Are state employers different? .............................................................................................................61
The statutory “good employer” ...........................................................................................................61

SECTION 56................................................................................................................................................62
Conclusion ...........................................................................................................................................64

5.  MANAGING THE EMPLOYMENT RELATIONSHIP – COMPLIANCE....................................65

HOLIDAYS ACT 2003.................................................................................................................................65
Introduction .........................................................................................................................................65
Who does the Act apply to?..................................................................................................................65
Why does this matter? ..........................................................................................................................65
Annual leave.........................................................................................................................................66
Public holidays.....................................................................................................................................72
Final pay ..............................................................................................................................................77
Sick and bereavement leave .................................................................................................................77
Holiday pay for people on parental leave............................................................................................79
Record keeping.....................................................................................................................................79
Employment agreements checklist .......................................................................................................80

HEALTH AND SAFETY IN EMPLOYMENT ACT 1992 ....................................................................................81
Introduction .........................................................................................................................................81
Core obligations...................................................................................................................................81
Concurrent liability..............................................................................................................................83
Practicable steps ..................................................................................................................................83
Harm and hazard .................................................................................................................................84
Emphasis on health and inclusive approach........................................................................................84
Coverage ..............................................................................................................................................85
Employee participation ........................................................................................................................86
Employee participation system ............................................................................................................87
Health and safety representatives ........................................................................................................87
Right to refuse work .............................................................................................................................88
Penalties and prosecutions ..................................................................................................................89
Personal liability for officers, directors, agents ..................................................................................90
Private prosecutions ............................................................................................................................90
Six month time limit .............................................................................................................................91
Infringement notices.............................................................................................................................91
Impairment...........................................................................................................................................92
Fatigue .................................................................................................................................................93
Regulations and codes of practice .......................................................................................................93



Conclusion ........................................................................................................................................... 93
STRESS ...................................................................................................................................................... 93
PARENTAL LEAVE AND EMPLOYMENT PROTECTION ACT 1987 ................................................................. 99

Who is eligible for paid parental leave?.............................................................................................. 99
Calculating and advising wages to IRD for paid parental leave......................................................... 99
Who pays?.......................................................................................................................................... 100
How does the scheme fit with the rest of the parental leave entitlements? ........................................ 100
Who is not entitled to parental leave or a parental leave payment? ................................................. 100
Parental tax credit ............................................................................................................................. 100
The Parental Leave and Employment Protection Act 1987 – An introduction.................................. 101
Who does it apply to?......................................................................................................................... 101
Entitlements under the Act ................................................................................................................. 101
Employment protection ...................................................................................................................... 102
Key position ....................................................................................................................................... 102
What happens to the position?........................................................................................................... 103
Written requirements ......................................................................................................................... 103
Other employment–related benefits/entitlements while on leave....................................................... 104
Relationship to employment agreements............................................................................................ 105
Disputes or problems ......................................................................................................................... 105

WAGES PROTECTION ACT 1983............................................................................................................... 106
PRIVACY ACT 1993 ................................................................................................................................. 107

Employment law in general ............................................................................................................... 107
The Act ............................................................................................................................................... 108
Covert recording................................................................................................................................ 109
Employee bag and vehicle checks...................................................................................................... 110
Monitoring of e-mail and internet use ............................................................................................... 110
Employer disclosure of personal information.................................................................................... 111
Employer inquiries into employee misbehaviour............................................................................... 111
Surreptitious recording of employer/employee interviews ................................................................ 112
Employee access to personal information ......................................................................................... 112

HUMAN RIGHTS ACT 1993 ...................................................................................................................... 113
Introduction ....................................................................................................................................... 113
Unlawful discrimination .................................................................................................................... 113
Exceptions.......................................................................................................................................... 114
Grounds of discrimination ................................................................................................................. 115

SEXUAL HARASSMENT............................................................................................................................. 118
Introduction ....................................................................................................................................... 118
The statutory framework – definition of sexual harassment .............................................................. 118
Employers’ liability for sexual harassment ....................................................................................... 120
Competing obligations owed by employers ....................................................................................... 122
Disciplinary action against the alleged harasser .............................................................................. 122
Sexual harassment under the Human Rights Act 1993 ...................................................................... 123
Liability of the employer for sexual harassment by an employee, client or customer ....................... 124
A choice of procedure ........................................................................................................................ 125
Remedies available for victims of sexual harassment........................................................................ 125

PROTECTED DISCLOSURES ACT 2000 ...................................................................................................... 125

6.  MANAGING THE EMPLOYMENT RELATIONSHIP – CHANGING TERMS AND
CONDITIONS ........................................................................................................................................... 129

ALTERING THE TERMS AND CONDITIONS OF EMPLOYMENT ...................................................................... 129
The employer’s right to manage ........................................................................................................ 129
The requirement of consultation ........................................................................................................ 130
The nature of consultation ................................................................................................................. 131
The timing of consultation ................................................................................................................. 132

DISPUTE RESOLUTION PROCEDURES ........................................................................................................ 133
Mediation ........................................................................................................................................... 133
Determination by Employment Relations Authority .......................................................................... 134

7.  DISCIPLINARY ACTION - TERMINATION................................................................................. 135

PERFORMANCE VS MISCONDUCT VS SERIOUS MISCONDUCT ..................................................................... 135
Performance....................................................................................................................................... 135



Misconduct.........................................................................................................................................136
Serious misconduct ............................................................................................................................137

DISCIPLINARY PROCEDURE ......................................................................................................................138
Fair process is the key .......................................................................................................................139
Representation of employees at disciplinary meetings ......................................................................140
Paper trail..........................................................................................................................................141

WARNINGS ..............................................................................................................................................141
Warnings for misconduct ...................................................................................................................141
Performance warnings.......................................................................................................................142

SUSPENSION.............................................................................................................................................144
PROLONGED INCAPACITY.........................................................................................................................144
JUSTIFICATION.........................................................................................................................................146

8.  REDUNDANCY ...................................................................................................................................147

WHAT IS REDUNDANCY?..........................................................................................................................147
STATUTORY PROVISIONS RELATING TO TRANSFER OF UNDERTAKING OR CONTRACTING-OUT..................148
GENUINENESS OF BUSINESS DECISION......................................................................................................148
PROCEDURAL FAIRNESS...........................................................................................................................149
WHAT DOES CONSULTATION MEAN IN PRACTICAL TERMS?......................................................................150
SELECTION CRITERIA ...............................................................................................................................150
EXPLORING ALTERNATIVES .....................................................................................................................150
REDEPLOYMENT ......................................................................................................................................151
NOTICE ....................................................................................................................................................151
REDUNDANCY COMPENSATION................................................................................................................152
EMPLOYEE ASSISTANCE...........................................................................................................................152




